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INSTRUCTIONS:

This is the decision in your case. All documents have been returned to the office which originally decided your case.
‘Any further inquiry must be made to that office. st

IN BEHALF OF PETITIONER:
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If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must .
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1){i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. 1d.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as reqﬁired
under 8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
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 DISCUSSION: The preference visa petition was approved by the
Director, California Service Center. The matter is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is a. California corporation that claims to be
engaged in the distribution and import/export of computer parts.
The petitioner further claimes to be a subsidiary of

' *located in the People’s Republic of China. The petitioner
seers Lo classify the beneficiary as a multinational executive or
manager pursuant to section 203 (b) (1) (C) of the Immigration and
Nationality Act (the Act), 8 U.S.C. 1153 (b) (1} (C), to serve as the
president. The director determined that the petitioner had not

established that the beneficiary had been employed in a managerial
or executive capacity.

on appeal, counsel argues that the beneficiary is eligible for the
benefit sought.

Section 203(b) of the Act states, in pertinent part:

(1) Priority Workers. -- Visas shall first be made available
. . . to qualified immigrants who are aliens described in any
(-\ of the following subparagraphs (A} through (C):
. l * * *
(C) Certain Multinational Executives and Managers. -- An

alien is described in this subparagraph if the alien, in
the 3 years preceding the time of the alien’s application
for classification and admission into the United States
under this subparagraph, has been employed for at least
1 year by a firm or corporation or other legal entity or
an affiliate or subsidiary thereof and who seeks to enter
the United States in order to continue to render services
to the same employer or to a subsidiary or affiliate
thereof in a capacity that is managerial or executive.

At iesue in the director’s decision is whether the beneficiary was
employed for at least one year in a managerial or executive
position during the three-year period prior to filing. = The
petition was filed on March 4, 1998.

Section 101{a)(44){(A) of the Act, 8 U.S.C. 1101 (a) (44) (7},
provides: S

The term "managerial capacity" means an assignment within an
organization in which the employee primarily--

( \ (i) manages the organization, or a department,
-  subdivigion, function, or component of the organization;
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{(ii) supervises and controls the work of other
supervisory, professional, or managerial employees, or
manages an essential function within the organization, or
a department or subdivision of the organization;

(iii)} if another employee or other employees are directly
supervised, has the authority to hire and fire or
recommend those as well as other personnel actions (such
as promotion and leave authorization), or if no other
employee is directly supervised, functions at a senior
level within the organizational hierarchy or with respect
to the function managed; and

(iv) exercises discretion over the day-to-day operations
of the activity or function for which the employee has
authority. A first-line supervisor is not considered to
be acting in a managerial capacity merely by virtue of
the supervisor’s supervisory duties unless the employees
supervised are professional. '

Section 101(a) (44) (B) of the Act, 8 U.S.C. 1101(a) (44} (B),

provides:
The term "executive capacity" means an assignment within an
( 5 organization in which the employee primarily--

(i) directs the management of the organization or a major
component or function of the organization;

(ii) establishes the goals and policies of the
organization, component, or function;

(1ii) exercises wide latitude in discretionary
decision-making; and ;

(iv) receives only general supervision or direction from
higher level executives, the board of directors, or
stockholders of the organization.

In a .letter dated December 15, 1997, the petitioner stated that
from 1994 to July 1997, the beneficiary:

was in charge of assisting the manager in directing sales
affairs of the company, making decisions and setting policies
of selling our products, managing the sales department,
supervising and negotiating contracts with local and foreign
customers, managing and monitoring all related sales business
affairs; coordinating work of s=ales department with other
departments to implement fulfillment of contracts; hiring and
(—} firing employees of the sales department; directing clerical
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staff in expediting sales correspondence, credit collections
and shipping arrangement.

On appeal, counsel argues that:

A detailed look into the Beneficiary's responsibilities as
Assistant Manager in the parent company abroad, in comparison
with the Code’s definitions of managerial capacities, provides
ample evidence that the Beneficiary was operating in the
capacity of a manager.

Counsel’s argument is not persuasive. The record contains
insufficient evidence to demonstrate that the beneficiary has been
employed in a primarily managerial or executive capacity. The
description of the beneficiary’s past 3job duties does not
demonstrate that the beneficiary had managerial control and
authority over a function, department, subdivision or component of
the company. Further, the record does not sufficiently demonstrate
that the beneficiary managed a subordinate staff of professional,
managerial, or supervisory personnel who relieved him from
performing nonqualifying duties. The Service is not compelled to
deem the beneficiary to have been a manager or executive simply
because the beneficiary possessed a managerial or executive title.
The petitioner has not established that the beneficiary has been
employed in a primarily managerial or executive capacity.

The burden of proving eligibility for the benefit sought remains .
entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
1361. The petitioner has not sustained that burden.

ORDER: The appeal 1s dismissed.



